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p osition paper
Merit in the Military – Requirement of Equal Opportunity, Racial 

Neutrality and Exclusive Use of Merit in Military Personnel Actions

	� Service Academies. USMA has employed various 
practices that apply different admissions standards 
to fulfill class composition goals, some of which are 
race-based. Those practices result in admission of 
marginally qualified African American and His-
panic applicants and rejection of large numbers of 
significantly better qualified candidates as measured 
by the academy’s own metrics. Evidence exists in-
dicating that USAFA and USNA engage in similar 
practices for similar reasons. Apart from the moral 
hazard that attends use of these practices, multiple 
data sources indicate that the predictable result - 
lower performance (academic and military) and 
lower graduation rates for the “preferenced” candi-
dates - is the result.

	� USAF UPT and other DoD school program se-
lections have been influenced by identity charac-
teristics, sometimes ignoring regulations that were 
issued precisely to prevent discrimination.

	� Command selection. Command selection pro-
grams (e.g., the Army’s Battalion Command Selec-
tion Program (BCAP) have quietly used racial pref-
erences in the name of “Diversity and Inclusion.” 

	� Promotion boards. Based on multiple reports of 
use of race in DoD promotion boards for many 
years prior to the Biden administration, it is likely 
that such practices have continued.

ADVERSE IMPACT: 

These and other uses of racial preferences are divisive, 
weaken morale, undermine unit cohesion, lower leader 
quality, erode trust, and reduce combat effectiveness.

SOLUTION: 

The urgently needed solution is an express legislative 
ban on the consideration of race in military personnel 
actions. Consideration of race is statutorily prohibited in 
federal civilian personnel actions. However there is no 
statutory prohibition for race-based discrimination in 
military personnel actions, and DOD Instructions and 
other Directives have proven inadequate to deter such 
misconduct. Efforts at such legislation failed in FY ’24 
and FY ’25 NDAAs. 

ACTION:

Proposed legislation expressly prohibiting consid-
eration of race in all military personnel actions will be 
presented to various Members for inclusion in FY 2026 
NDAA base bills. For more detailed information, see de-
tailed discussion in Appendix.

POC for Service Academy Admissions Reform and 
Merit in the Military: 
Claude M. McQuarrie III, USMA ‘72 
cmm3rd@gmail.com
 832-423-0829

PROBLEM:  DoD’s use of racial classifications and preferences in various military personnel 
actions became pervasive during the Biden administration. Their practices are well-concealed 
under the guise of “Inclusion.” DoD’s Instruction prohibiting them (by requiring that “service 
members are evaluated only on individual merit, fitness, capability and performance”) is either 
ignored or loosely interpreted to permit consideration of race.



APPENDIX
FY ’26 NDAA Merit in the Military – 

Requirement of Equal Opportunity, Racial Neutrality 
and Exclusive Use of Merit in Military Personnel Actions

GENERAL 

There is an urgent need to enact legislation that 
would prohibit the use of race and ethnicity in DoD mili-
tary personnel actions. To be effective, the statute’s prohi-
bition must be explicit. The political environment is now 
conducive to such legislative action. This document ex-
plains that need, proposes such legislation and discusses 
its provisions. 

PROPOSED STATUTE

Military Personnel Actions. 

(a)	 Merit Requirement. All Department of Defense 
military personnel actions, including accessions, 
promotions, assignments, command selection, and 
military and civil schooling selection and training, 
shall be based exclusively on individual merit, fit-
ness, capability, and performance.

(b)	 Consideration of Race Prohibited. Consideration 
of an individual’s race, ethnicity, or national origin 
in all personnel actions is prohibited.

(c)	 Tasking of Specific Missions. This section will not 
be construed to prohibit tasking for specific, uncon-
ventional missions in foreign countries, where the 
anticipated ground operating environment of in-
digenous populations may justify consideration of 
race, ethnicity or national origin when tasking for 
the mission to optimize mission success. 

(1)	 Taskings using consideration of race, ethnic-
ity or national origin under this subsection 
will be approved only for specific missions 
and training for such specific missions. 

(2)	 Such taskings require approval by the com-
batant commander.

(3)	 Any such tasking under this subsection will 
be reported to the House and Senate Armed 
Services Committees within 60 days. The 
report will include a description of the mis-
sion, the mission’s location and duration, 
the staffing of the mission, the demographic 
factors warranting the tasking, the number 
of personnel involved (including their rank, 
position, and race/ethnicity/national ori-
gin), and the rationale for the tasking. 

BRIEF COMMENTS

Subsection (a)’s proposed language in part tracks part 
of DODI 1350.02, para 2.8(a)(3) (“Service members are 
evaluated only on individual merit, fitness, capability and 
performance.”) Also, it encompasses all categories of per-
sonnel actions where it is known or believed that racial 
preferences are occurring.

Subsection (b)’s express prohibition against consider-
ation of race, et al, is necessary because without it the stat-
ute would be ineffective. DODI 1350.02, para 2.8(a)(3) 
currently requires evaluation of service members “only 
on individual merit, fitness, capability, and performance.” 
That DODI is regularly ignored (discussed below). Ab-
sent a statutory, express prohibition against use of race, et 
al (as in Title VI and VII), it would be argued that words 
like “merit” and “capability” permit consideration of an 
individual’s attending circumstances, including race, so 
that use of racial preferences could continue in future 
administrations. An express, statutory prohibition would 
eliminate any such interpretation. 

https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/135002p.pdf


Subsection (c)’s exception for specific mission task-
ing in only certain types of missions anticipates an ob-
jection based on certain tactical concerns and provides 
a narrow exception, with high level command approval 
and reporting to Congress of each such instance. 

DoD’s tasking needs for special, ground missions 
where the indigenous population in the tactical environ-
ment may require consideration of race or ethnicity are 
legitimate and should be accommodated. They do not 
justify, however, widespread disregard of constitutional 
equal protection throughout DoD and use of racial pref-
erences in personnel actions generally.

DISCUSSION

Subsection (b)’s express prohibition would add clarity 
and serve the following goals:

1.	 Prohibit DoD-wide use of race-based preferenc-
es in military personnel actions, which (because 
they are concealed) is a bigger problem than is 
realized; racial preferences in DoD civilian per-
sonnel actions are already statutorily prohibited.

2.	 Prohibit use of race-based preferences in service 
academy admissions, rendering ongoing litiga-
tion against DoD, USMA and USNA moot.

3.	 Codify prohibition of racial discrimination in 
military using a separate statute, leaving in place 
existing enforcement mechanisms, not relying 
on Titles VI and VII.

4.	 Demonstrate Congressional intent, once and 
for all rejecting DoD’s far-fetched, contrived 
argument that racial preferences and pursuit of 
officer-enlisted racial demographic parity are 
essential to national security and thus a “com-
pelling national interest” sufficiently strong to 
justify suspension of enforcement of constitu-
tional guarantee of equal protection

5.	 Eliminate need to litigate DoD argument set 
forth in item 4 (above), attendant delay, cost and 
uncertainty of result.

6.	 End identity-based preferences (that are vaguely 
disguised as “Inclusion” practices)..

7.	 Align service academy admissions practices to 
same Equal Protection requirements that all 
other U.S colleges and universities must now 
observe, and that a substantial majority of 
Americans favor and a plurality of Black Amer-
icans support.

8.	 Help restore military cultural imperatives in-
cluding undiluted merit, colorblindness and 
selflessness, improving morale, unit cohesion, 
and combat effectiveness.

9.	 Accommodate DoD’s need in specific, uncon-
ventional mission tasking to consider race, 
ethnicity and/or national origin when special 
characteristics are needed due to the anticipated 
tactical operating environment in some foreign 
countries. Doing so with a specific and narrowly 
worded exception accommodates the need and 
deters abuse.

10.	 Help restore public confidence in military re-
sulting from alignment with Constitution and 
elimination of racial preferences ( as favored by 
the public).

11.	 Help relieve recruiting crisis by restoring mil-
itary cultural appeal to those who value equal 
opportunity, “colorblindness,” and merit undi-
luted by racial preferences.

12.	 Enable stronger congressional oversight of DoD 
personnel management practices.

Racial preferences now pervasive. DoD’s use of ra-
cial classifications and preferences has become perva-
sive. They are well-concealed and undeterred by DODI 
1350.02, para 2.8(a)(3), Military Equal Opportunity Pro-
gram. DoDI 1350.02 unequivocally requires that “service 
members are evaluated only on individual merit, fitness, 
capability and performance.” 

But DoD routinely ignores that regulation, apparently 
because it does not explicitly “prohibit” consideration 

https://www.pewresearch.org/fact-tank/2022/04/26/u-s-public-continues-to-view-grades-test-scores-as-top-factors-in-college-admissions/
https://www.pewresearch.org/fact-tank/2022/04/26/u-s-public-continues-to-view-grades-test-scores-as-top-factors-in-college-admissions/
https://www.nationalreview.com/news/plurality-of-african-americans-support-supreme-courts-decision-to-end-affirmative-action-admissions-report/
https://www.nationalreview.com/news/plurality-of-african-americans-support-supreme-courts-decision-to-end-affirmative-action-admissions-report/
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/135002p.pdf
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/135002p.pdf


of race and the term “individual merit” is interpreted 
too broadly. Subsection (a), alone, would codify part of 
that regulation. DoD has demonstrated, however, that 
it would evade that requirement by liberally construing 
“individual merit” unless specifically also commanded by 
statute not to consider race. 

In accessions (and similar to Harvard and UNC), West 
Point uses “Class Composition Goals” (see file p. 59). 
These “goals” include percentages for specific racial cat-
egories (one for “African Americans” and one for “His-
panics,” among others) that are tracked throughout the 
admissions cycle. 

Certain admissions practices (e.g., restricting issuance of 
Letters of Assurance early in the admissions cycle to cer-
tain applicants, including by race) that advantage certain 
classifications of applicants and disadvantage others are 
used to help fulfill these goals. Differing application of 
standards in admissions determinations, including out-
of-order-of-merit selection for certain classifications of 
applicants, including race, also helps fulfill them. 

These practices are, at USMA, expressly (in writing) per-
mitted for the stated objective of helping to “balance di-
versity.” 

As a result, applicants having higher (sometimes signifi-
cantly higher) Whole Candidate Scores (per West Point’s 
application scoring system) are rejected to facilitate ad-
mitting “preferenced,” lower scoring applicants (because 
of their race) to fulfill racial composition goals for the 
overall purpose of “balance” in racial diversity. 

In contrast to the above facts, DoD described deceptively 
the academies’ relevant admissions practice in the Unit-
ed States’ amicus brief in Harvard/UNC. The practices 
were claimed to consist of the consideration of race as 
just one of “many other qualities” (U.S. br. at 12), when 
they “employ holistic recruiting and admissions policies 
that consider race—along with many other factors—in 
an individualized review of applicants” or use “limited 
consideration of race in a holistic admissions system ... 
necessary to achieve the educational and military benefits 
of diversity.” (U.S. br. at 17). 

Those representations were demonstrably false and mis-
leading in multiple ways. While the academies do an out-
standing job of gathering, and scoring, information that 
facilitates evaluating the whole person, the holism stops 
when admissions decisions are made for certain appoint-
ment categories. At USMA (and likely USNA and USA-
FA), widely varying candidate composite score thresh-
olds, by race, have been used for LOA (early admission) 
eligibility. White and Asian males are severely disadvan-
taged by those practices. Appointments in two statuto-
ry appointment categories totaling over one fifth of each 
class have been generally reserved for recruited athletes 
(all races) and certain minorities. White and Asian can-
didates who are not recruited athletes have been gener-
ally excluded from competing for those appointments, 
resulting in significantly better qualified white and Asian 
candidates being rejected in large numbers to facilitate 
admission of marginally and sometimes poorly qualified 
diversity and recruited athlete candidates. 

USAF UPT and other DoD school program selections 
have been influenced by identity characteristics, some-
times ignoring regulations that were issued precisely to 
prevent such discrimination. 

The Air Force has used race and gender-based classifica-
tions in its Rated Diversity Improvement Strategy (RDI) 
program, wherein it deliberately advanced women and 
minorities in the Undergraduate Pilot Training pipeline 
(ahead of white males, who must wait longer for a train-
ing slot) in an effort to accelerate the numbers of women 
and minority pilots. Program managers were told such 
practices are lawful and they must compose UPT classes 
considering race and gender, disadvantaging white males.

The Army directed applicants in 2021 to submit Funded 
Legal Education Program (“FLEP”) selection board pack-
ets without redacting race and gender information in di-
rect violation of a written directive requiring redaction. 

The FLEP board results suggested that such prohibited 
information influenced the selection process, in violation 
of AR 600-20, paras, 6-1(a) and 6-2(b); DODI 1350.02, 
para 2.8(a)(3), and the 2011 Army Chief of Staff ’s written 
Equal Opportunity and Discrimination Policy. 

https://s3.amazonaws.com/usma-media/inline-images/about/board_of_visitors/board_of_visitors_2017_annual_report.pdf
https://www.supremecourt.gov/DocketPDF/20/20-1199/232539/20220801205901633_20-1199%20Harvard%20FINAL%20Revised.pdf
https://www.supremecourt.gov/DocketPDF/20/20-1199/232539/20220801205901633_20-1199%20Harvard%20FINAL%20Revised.pdf


The last of those states the Army’s EO policy is “based 
solely on merit” et al … and “right to participate in and 
benefit from programs for which they are qualified with-
out regard to race, color, gender ….” “Soldiers will not be 
accessed, classified, trained, assigned, promoted or oth-
erwise managed on the basis of race, color, gender, reli-
gion, or national origin, except as required by Federal law. 
Such discriminatory behaviors and practices undermine 
teamwork, loyalty and the shared sacrifices of the men and 
women of America’s Army.” (emphasis added)

Command selection. The Army’s heralded Battalion 
Command Assessment Program (BCAP), a 4 ½ day 
process by which candidates for battalion command are 
thoroughly tested and evaluated, according to two, in-
dependent reports by persons with knowledge, has used 
what function as racial quotas, whereby after compilation 
of scores, higher scoring candidates were passed over 
when necessary to allow selection of lower scoring can-
didates by reason of race.

Preferences’ harmful consequences. These and similar 
race-based, personnel practices are divisive, erode mo-
rale, and undermine trust. They are antithetical to and 
weaken the selfless, colorblind warrior culture, under-
mine unit cohesion and compromise combat effective-
ness. violate Equal Opportunity policy and constitutional 
equal protection. 

Were they to be used regarding DoD civilians, they would 
violate a federal statute (Title VII). But, there is no sim-
ilar federal statute preventing such practices being used 
regarding military personnel. A statute to fill that vacu-
um is urgently needed to end (and prevent in the future) 
such practices, particularly in light of the harmful conse-
quences to the military, not the least of which is reduced 
leader quality and resultant compromise of combat effec-
tiveness. 

Incremental differences in leader quality in the military 
can mean the difference between mission success or fail-
ure and warfighters’ life or death. Accordingly, these prac-
tices and others like them also violate a trust owed to our 
warfighters and to the American people. It is our moral 
and professional obligation to provide our warfighters the 

“best-qualified” leaders available, always, not just some of 
the time. Diluting leader quality with identity preferenc-
es, even once, is a moral failure that should be intolerable. 

But, at DoD leadership’s direction—spurred by ideolog-
ical commitment to “Diversity and Inclusion”—identity 
preferences’ displacement of merit has become routine, 

	� disregarding the requirement of constitutional equal 
protection (and thus violating leadership’s oath to 
“bear true faith and allegiance to the” Constitution), 

	� denying/concealing preferences’ use and blind to 
the resulting erosion of trust

	� ignoring preferences’ many deleterious cultural ef-
fects

	� indifferent to preferences’ denial of equal opportu-
nity/basic fairness, 

	� heedless of preferences’ inherent moral hazard, and 

	� oblivious to preferences’ negative secondary conse-
quences (e.g., lowered leader quality and compro-
mised combat effectiveness) for individual warf-
ighters.

DoD’s claim. DoD has used preferences in obsessive 
pursuit of its goal of officer-enlisted racial demograph-
ic parity, claiming that the percentages of specified mi-
norities in the officer ranks must approximate those in 
the enlisted ranks. It also asserts that there must be racial 
demographic parity between the officer corps and the na-
tional population. DoD has used phrases such as “critical 
officer diversity” and “strategic imperative” to justify its 
use of racial preferences at the service academies and by 
colleges having ROTC. 

The Air Force explicitly set percentage goals for increas-
ing the numbers of women and minority pilots, claiming 
such efforts to increase diversity would “result in a more 
lethal Air Force to retain our competitive advantage.”

Notably absent, however, is evidence to support claims 
(which is DoD’s burden to prove) that such balancing is 
necessary to make our military combat-effective or that 
increasing diversity in the rated officer (pilot) groups 

https://taskandpurpose.com/news/critical-military-theory/
https://taskandpurpose.com/news/critical-military-theory/
https://taskandpurpose.com/news/critical-military-theory/
https://taskandpurpose.com/news/critical-military-theory/


would make the Air Force more combat effective. These 
goals, however well-intentioned, are founded on a theo-
ry—racial balancing—that the Supreme Court has uni-
formly rejected as “patently unconstitutional” in every 
context in which it has been raised.

Finally, DoD disingenuously has claimed that it does not 
lower standards when using identity preferences under 
the guise of “Inclusion.” Available data regarding service 
academy admissions, however, indisputably exposes that 
pretense as demonstrably false.

Remedy infuses constitutional equal protection. Ex-
pressly prohibiting consideration of race would end this 
subterfuge once and for all. It would codify for DoD’s ob-
servance the constitutional mandate of equal protection 
as meticulously explained by the Supreme Court in SFFA 
v. Harvard/UNC. Equal protection of the law requires that 
citizen’s legal standing in all of society be “colorblind” in 
recognition of the fundamental principle that no person 
is of greater or lesser dignity or worth by reason of his or 
her race, and governments must scrupulously adhere to 
that principle in how they treat their citizens. The Court 
said:

	� The “core purpose of the Equal Protection Clause” 
is “do[ing] away with all governmentally imposed 
discrimination based on race.” (slip op. 14)

	� “Eliminating racial discrimination means eliminat-
ing all of it.” (slip op. 15)

	� “… Equal Protection … applies ‘without regard to 
any differences of race, of color or of nationality’ – it 
is ‘universal in [its] application.” (slip op. 15)

	� “[T]he guarantee of equal protection cannot mean 
one thing when applied to one individual and some-
thing else when applied to a person of another color. 
[cit. omitted) If both are not accorded the same pro-
tection, then it is not equal.” (slip op. 15)

	� “Distinctions between citizens solely because of 
their ancestry are by their very nature odious to a 
free people whose institutions are founded upon the 
doctrine of equality.” (slip op. 16)

	� “[r]acial discrimination is invidious in all contexts” 
(slip op. 22)

	� “[R]ace may never be used as a ‘negative’” (slip op. 
p. 27)

	� “race … may not operate as a stereotype.” (slip op. 
p.27)

	� “One of the principal reasons race is treated as a for-
bidden classification is that it demeans the dignity 
and worth of a person to be judged by ancestry in-
stead of by his or her own merit and essential qual-
ities.” (slip op. 29)

	� “’[O]utright racial balancing’ is ‘patently unconsti-
tutional.’” (slip op. 32)

	� “’[a[t the heart of the Constitution’s guarantee of 
equal protection lies the simple command that the 
Government must treat citizens as individuals, not 
as simply components of a racial, religious, sexual 
or national class.” (slip op. 32)

	� Rejecting the legitimacy of using racial classifica-
tions to achieve racial demographic balance, be-
cause “’race will always be relevant … the ultimate 
goal of eliminating race as a criterion will never be 
achieved.’” (slip op. 32)

The policy questions inherent in whether DoD should be 
prohibited from using racial preferences are within Con-
gress’ Article I, Section 8 powers to regulate the military 
forces. Congress was expressly delegated such powers 
and has the right and obligation to exercise them in this 
context. 

DoD must be required to treat all service members equal-
ly, regardless of race, to conform to the Constitution and 
to optimize combat effectiveness. National security re-
quires optimal leader quality, undiluted by preferences. 
Explicit, statutory prohibition against the consideration 
of race in military personnel actions is thus a national se-
curity—and moral—imperative. 

POC: 
Claude M. McQuarrie III, USMA ‘72  
cmm3rd@gmail.com  
832-423-0829

https://www.supremecourt.gov/opinions/22pdf/20-1199_hgdj.pdf
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